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“Adapt yourselves to the morals and the constitution of the land 
to which you have been removed; but hold fast to the religion of 
your fathers too.”1

Abstract
In his magnum opus on political theory, Jerusalem, the German-
Jewish Enlightenment philosopher Moses Mendelssohn sought 
to do two things: (1) examine the relationship between the na-
ture and powers of the Established Church versus the State, and 
(2) answer his critics regarding his challenge to religious power 
and his advocacy of full participation for Jews in European so-
cieties. Although controversial, the reasons for Mendelssohn’s 
advocacy were evident; Jews were being denied full civic recog-
nition and participation. In order to justify expanding their civic 
rights, there was need to challenge the widespread belief that the 
Jewish religion and law was so particularistic and anachronistic 
that it prevented their civic activity. As such, Mendelssohn pres-
ents a reformed vision of Jewish law (halakha) as a universally 
applicable ethic. To do this, the philosopher argues that Judaism 
is rooted in rationally-derived truths, and unlike Christianity 
it possesses a divinely-revealed law that affects human behav-
ior rather than divinely revealed truths that affect humanity’s 
eternal felicity. The importance of this is twofold. One, contrary 
to the belief that they are positivistic, Jewish laws are rational 
and their purposes can be rationally determined. Two, with be-
ing rational and purposeful, there are general ethical principles 
and criteria that exist prior to the commandment of particular 

1 Moses Mendelssohn, Jerusalem: Or on Religious Power and Judaism (trans. Alex Altman; Waltham, 
Mass.: Brandeis University Press, 1983), 133.
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laws (e.g., the principle of common good). When it comes to 
the sociopolitical, this is most evident in Mendelssohn’s use of 
the rabbinic principle of dina de-malkhuta dina (“the law of the 
state decides”). For Mendelssohn, this becomes a principle to 
evaluate the limits of both religious law and civil law; in that, 
comparable to a principle of church-state separation, it sets 
spheres of authority for both legal systems whose boundaries 
cannot be crossed. For instance, the state has the authority to 
collect taxes from religious subjects, but does it have authority 
to command particular laws for marriage, divorce, burial, etc.? 
More importantly, does the state have the authority to enforce 
religious laws, notably excommunication? In all of this, this es-
say shows how the assimilation of Enlightenment values and 
ideas led to the reformation of particularistic religious systems 
within Western societies.

In Natural Law in Judaism, University of Toronto philosopher David Novak com-
ments that, with the breakdown of medieval Europe’s ancien regime and with the 
emergence of the nation-state, the development of individual human rights and 
the social-contract model of constitutional society provided the foundation for 
the Jews’ political emancipation.2 “Although this process of admission took vari-
ous forms and had various levels of success,” he notes that “at the theoretical level, 
at least, it required Jews to justify their political presence. . . . And in justifying 
their own admission to a larger society, these Jewish thinkers had to constitute an 
opening for Judaism on the horizon of a new universal order.”3 Novak generally 
asserts that thinkers from Baruch Spinoza to Moses Mendelssohn had to “fight 
against the commonly held view that their tradition did not have a universally 
applicable ethics, or even the potential for the development of one.”4 This was 
because it was assumed that Jewish ethics were only self-interested and that, if 
they could not formulate a universal ethic, they would never “function outside 
the ghetto” in a secular society.5 It is this kind of justification that we find Moses 
Mendelssohn undertaking in his major political treatise Jerusalem.

The birth of modernity challenged the traditional practice of Jewish Law (ha-
lakha) throughout Europe, but most clearly in Germany, as seen in the rise of 
Jewish Enlightenment (haskalah) thinkers who sought to preserve the traditional 
Jewish legal categories while trying to present Judaism as a universal ethic. Al-

2 David Novak, Natural Law in Judaism (Cambridge: Cambridge University Press, 1998), 4.
3 David Novak, “Law of Moses, Law of Nature,” First Things 45 (February 1996): 5. 
4 Novak, Natural Law, 82.
5 Novak, Natural Law, 82.
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though Reformed Judaism would later abandon halakha in its representation of 
Judaism as a universal ethic, what we see in Mendelssohn is the attempt to portray 
halakha as representative of universal moral and political thought. In doing this, 
Mendelssohn presents a rationalistic view of halakha and rejects any positivistic 
interpretation of the Law. To prove this point, I shall argue that Mendelssohn uses 
the principal of dina de-malkhuta dina (“The law of the country is law”) as a mod-
ernist value that limits both political and religious authority.6

The Rationalistic Law (Halakha)
It is well established that Mendelssohn was heteronomic, appearing to have a 
genuine commitment to the authority of both religious law and state law. David 
Sorkin notes that Mendelssohn repeatedly stated, in both his sermons and his 
commentaries (e.g., Logical Terms), that the Torah’s laws on political governance 
do not apply for Jews today until the (messianic) rebirth of the State of Israel. 
Instead, it was their divine obligation to obey their sovereign’s authority without 
question, for this authority has been established by God’s providence itself: to 
obey the King is to obey God himself.7

At the same time, Mendelssohn never feared challenging both religious and 
civil authorities. When the duke governing the Jewish community in Mecklen-
burg-Schwerin required the community to delay the burial of their dead for three 
days, contrary to their practice, the community’s rabbi appealed to Mendelssohn 
for his assistance. In writing his response, Mendelssohn actually wrote two letters, 
one to the duke and another to the Jewish community itself. In his letter to the 
duke, Mendelssohn applauded the duke’s commitment to the humanistic treat-
ment of his subjects and pointed to it as the rationale behind his prohibition 
against early burial (i.e., to prevent burying the living). Based on the duke’s past 
humanism and tolerance, then, Mendelssohn argued that early removal of the 
dead was essential to Jewish belief in purity. In an effort to forge a compromise, 
Mendelssohn suggested that the Jews should obtain a physician’s death certificate 
before any burial. Apparently, the letter was persuasive, for in August 1772, the 
duke rescinded the former order and issued another order requiring the phys-
ician’s note.8 However, what is more relevant to our argument here is Mendels-
sohn’s second letter, written in Hebrew, which was addressed to the Jewish com-
munity itself. In it, Mendelssohn expressed his doubts about the requirement of 

6 See Git. 10b; B. Qam.113a; B. Bat. 54b; Ned. 28a in the Babloyian Talmud. 
7 David Sorkin, Moses Mendelssohn and the Religious Enlightenment (Berkeley: University of California 

Press, 1996), 95–96.
8 Alexander Altmann, Moses Mendelssohn: A Biographical Study (London: Littman Library of Jewish 

Civilization, 1973), 288–289. 
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early burial itself. He admitted that the rabbis decreed that the dead should be 
buried before nightfall, but also permitted many qualifications (e.g., waiting for 
travelling family) that seem minor in light of the more grave concern about pre-
mature burial. However, because the rabbinic principle of “saving a life” (Sanh. 37a) 
trumps all such secondary concerns about purity, Mendelssohn chastised the com-
munity for their over-reaction to this decree. He noted that the early Jews were 
also concerned with premature burial, so they removed the presumed dead into 
caves for three days. In like manner, if the duke decided against rescinding his 
order, the community should abide by the law and make reasonable accommoda-
tions, such as interning their dead in morgues.9

Mendelssohn’s criticism of the Jewish burial practice did not go unchallenged, 
but the immediate question here is whether Mendelssohn’s reformation of Jewish 
law can be understood as a turn toward rationalism. Mendelssohn was a devotee 
of Enlightenment values, and in many of his writings, notably Jerusalem, he dem-
onstrated that they were consistent with Jewish thought and tradition. However, 
in light of the criticism that Jews could not contribute to society because of their 
Law, Mendelssohn had to show that Judaism involves a universally applicable 
ethic. 

By reaffirming his initial thesis that religion should have no rights and powers 
beyond reasoned persuasion and personal conviction, Mendelssohn firmly argues 
for religious tolerance in society,10 envisioning a day when all “privileges on ac-
count of religion are neither lawful nor, actually, useful and that it would therefore 
be a veritable boon totally to abolish all civil discrimination on account of reli-
gion.”11 The central charge against Mendelssohn’s theory of sociopolitical toler-
ance, however, was that it contravened Mosaic Law and its rabbinic counterpart. 
Was, then, Jewish Law (both written and oral) a system of jurisprudence inconsis-
tent with Enlightenment notions? For Mendelssohn, this is a classic confronta-
tion between faith and reason, tradition and rationalism, which he deemed to be 
false. Restated, the problem with recovering a universal ethic from Judaism is the 
very nature of Jewish law and jurisprudence. Could a religion centered on fidelity 
to ancient and divinely revealed commandments be connected in any meaningful 
way to modern sociopolitical theory without abandoning that corpus of law?

9 Sorkin, Moses Mendelssohn and the Religious Enlightenment, 99; Altmann, Moses Mendelssohn, 289.
10 This reassertion was in response to a question about the rights of minority religions to govern their 

own ecclesiastical and civil affairs, especially in the matter of excommunication, which would require 
endorsement by the state church. Mendelssohn, Jerusalem, 77, states, “all ecclesiastical coercion will 
be unlawful, all external power in religious matters will be violent usurpation, and if this is so, the 
mother church may not and cannot bestow a right which does not belong to it.”

11 Mendelssohn, Jerusalem, 79–80.
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A Rational Origin of the Law
Mendelssohn’s argument begins by distinguishing between eternal truths (ration-
al and revealed) and temporal truths (scientific and historical).12 In doing so, he 
challenges Christianity’s promotion of revealed truths as being necessary for hu-
man happiness and argues that, because of this division, Judaism can be seen as 
the unparalleled religion of practical knowledge. Agreeing with modern theo-
logical ideas, Mendelssohn argues that eternal truths “are taught by God . . . not 
by sounds or written characters . . . but through creation itself and its internal 
relations, which are legible and comprehensible to all men.”13 The essential truths 
necessary for salvation are knowable by human reason, whether intuitively in a 
state of nature or cognitively through science and art. Moreover, Judaism “knows 
of no revealed religion in the sense in which Christians understand the term.”14 
God did not introduce himself on Mount Sinai as the Eternal, Necessary, Om-
nipotent, Omniscient, and Independent One, for such knowledge is a part of the 
universal religion of humanity. The voice at Sinai instead introduced God by stat-
ing an historical truth—the Jews’ liberation from bondage and covenant with their 
forefathers—and being an historical truth, it “must be verified by authority, and 
can be confirmed by miracles.”15

Rather, Mendelssohn defines Judaism as “a divine legislation—laws, command-
ments, ordinances, rules of life, instruction in the will of God as to how [ Jews] 
should conduct themselves in order to attain temporal and eternal felicity.”16 What 
distinguishes Judaism in Mendelssohn’s thought is that its laws are directed to-
wards the human will, not at human belief.17 This understanding does not mean 
that the Torah lacks an “inexhaustible treasure of rational truths and religious 

12 Historical truths are truths based on a unique series of causal connections in a specific span of space 
and time; therefore, they have occurred only once and may never occur again. 

13 This statement means that eternal truths cannot be confirmed by miracles. To be comprehensible 
to all people, they are confirmed in creation itself through the awakened mind. As such, the mind 
has sufficient power to be persuaded about eternal truths without supernatural revelation. To believe 
otherwise is to “detract” from God’s goodness and omnipotence. Because the end of all humans 
is happiness, Mendelssohn, Jerusalem, 94, argues, “the means of attaining it are as widespread as 
mankind itself.” He argues that either God was not good enough to reveal the truths required for 
human happiness to all people, or God was neither good nor powerful enough to give all people the 
powers to understand these eternal truths. “If, therefore, mankind must be corrupt and miserable 
without revelation,” asks Mendelssohn, Jerusalem, 93– 94, “why has the far greater part of mankind 
lived without true revelation from time immemorial? Why must the two Indies wait until it pleases 
the Europeans to send them a few comforters to bring them a message without which they can . . . 
live neither virtuously nor happily?”

14 Mendelssohn, Jerusalem, 89.
15 Miracles are no proof for the eternal truths of reason, and, in fact, Mendelssohn, Jerusalem, 98, argues 

that the Scriptures warn against welcoming a prophet who speaks “contrary to established truths, 
even if he confirms his mission by miracles. . . . For miracles can only verify testimonies, support 
authorities, and confirm the creditability of witnesses and those who transmit tradition.”

16 Mendelssohn, Jerusalem, 90.
17 Sorkin, Moses Mendelssohn and the Religious Enlightenment, 128.
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doctrines which are so intimately connected with the laws that they form but one 
entity.”18 Laws are based on eternal truths, but they are causal reminders and 
meditative inspirations of these truths rather than revelations of them. He states, 

“Among all the prescriptions and ordinances of the Mosaic Law, there is not a 
single one which says: You shall believe or not believe. They all say: You shall do or not 
do.”19 Even still, according to Mendelssohn, there is no coercion in the Law, for 
nowhere in it does one find any promise of blessing or threat of punishment for 
belief or non-belief. Defining Judaism as “a divine legislation” is important because 
faith comes only by personal conviction, which is an act of reason, but action can 
be commanded by law because it is an act of the will.20

Mendelssohn thus establishes the nature of Judaism as divinely revealed law 
that emphasizes behavior over belief. This stance, however, still leaves unaddressed 
the rationale behind certain laws, notably ceremonial laws. Mendelssohn echoes 
the medieval rationale that they had the purpose of weaning the ancient Israelites 
from idolatry, but he does so while drawing on contemporary ideas from the social 
sciences. As Edward Breuer notes, in expressing the “unique qualities of Jewish 
revelation,” Mendelssohn shows his familiarity with the leading sociological, 
psychological, epistemological, and linguistic ideas of the eighteenth century.21

Mendelssohn essentially argues that Judaism, both in its texts and in its cere-
monial rituals, presents signs and symbols that call one’s attention to God. These 

“enacted signs” or rituals, being social in nature, are better than written symbols. 
Because the written language was the beginning of idolatry, Mendelssohn argues 
that the ancient law was originally a “living script,” passed on to each generation 
of believers in light of its particular needs and social context.22 At some point, 
however, the Jewish community found it necessary to write down this “paternal 
instruction,” at a time when the invention of printing radically transformed both 
human knowledge in general and Jewish teaching in particular.

Although this development helped to expand “observations, experiments, and 
reflections in astronomical, economic, moral, and religious matters,” it also led the 
poorly instructed multitudes to regard “the signs not as mere signs, but . . . [as] the 

18 Mendelssohn, Jerusalem, 99.
19 Here, Mendelssohn notes that the Hebrew word translated as “faith” (emunah) signifies trust and 

confidence. This meaning is found in scriptural statements regarding Israel and the patriarchs having 
faith in God (e.g., Gen 15:6; Exod 14:31). See Mendelssohn, Jerusalem, 100.

20 The will is guided by notions of good and evil and, therefore, responds to hope and fear, whereas 
reason is guided by notions of truth and untruth. Thus, Mendelssohn, Jerusalem, 100–101, concludes 
that Judaism has no “articles of faith” or formal creed, no iconic symbols or devotional oaths.

21 Edward Breuer, “Politics, Tradition, History: Rabbinic Judaism and the Eighteenth-Century 
Struggle for Civil Equality,” Harvard Theological Review 85 (1992): 380.

22 Michael Morgan, “Mendelssohn’s Defense of Reason in Jerusalem,” Judaism: A Quarterly Journal of 
Jewish Life and Thought 38 (1989): 457.
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things in themselves.”23 Thus began idolatry within Judaism when linguistic sym-
bols were taken to be “the thing in themselves.”24 

Unlike the case with other cultures that fell into a similar idolatry, observes 
Michael Morgan, Mendelssohn understood that Jewish Law, which included 
ceremonial and ritual obligations mandated at Sinai and elaborated by the trad-
ition of rabbinic jurisprudence, was sui generis because its purpose was to inspire 
reflection on eternal truths.25 He thus states:

Religious and moral teachings were to be connected with men’s 
everyday activities. The law, to be sure, did not impel them to 
engage in reflection; it prescribed only actions, only doing and 
not doing. The great maxim of this constitution seems to have 
been: Men must be impelled to perform actions and only induced to 
engage in reflection. Therefore, each of these prescribed actions, 
each practice, each ceremony had its meaning, its valid 
significance; each was closely related to the speculative 
knowledge of religion and the teachings of morality, and was an 
occasion for a man in search of truth to reflect on these sacred 
matters or to seek instruction from wise men. The truths useful 
for the felicity of the nation as well as of each of its individual 
members were to be utterly removed from all imagery; for this 
was the main purpose and the fundamental law of the 
constitution. They were to be connected with actions and 
practices, and these were to serve them in place of signs, without 
which they cannot be preserved.26

Mendelssohn thereby shows why God ordained ritual conduct over words as “the 
vehicle for stimulating recollection of these metaphysical truths.” Since the need 
persists, “the laws remain unrevoked and, hence, the duty to perform these laws 
is still binding.”27 Within Judaism, the mechanisms that prevent idolatry are the 
laws. Breuer concludes that this stratagem “allowed Mendelssohn to suggest that 
all Jewish law, whether recorded in Scripture or rabbinic writings, shared the same 
source and hence the same authority; it was thus equally binding and resistant to 
change.”28

23 Mendelssohn, Jerusalem, 109–110, 111.
24 Mendelssohn, Jerusalem, 118.
25 Morgan, “Mendelssohn’s Defense of Reason in Jerusalem,” 454.
26 Mendelssohn, Jerusalem, 118–119.
27 Morgan, “Mendelssohn’s Defense of Reason in Jerusalem,” 455.
28 Breuer, “Politics, Tradition, History,” 382.
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A Rationalistic Law
This connection of rabbinical law with biblical tradition and the classic philosoph-
ical value of human felicity ultimately united Judaism to the rational purposes of 
natural law, thus presenting Judaism as a truly universal and living form of instruc-
tion. For Mendelssohn, people are obligated by nature to seek moral perfection, 
which requires belief in universal metaphysical convictions (i.e., belief in God 
and in divine governance). If people have forgotten these truths, Jewish law is an 
ever-present reminder of them. The problem, Morgan notes, is that only Jews are 
bound to Jewish law, so “how can a universal obligation give rise to a particular 
one?”29

The answer is that Mendelssohn presents a rationalized religious law, one that 
is consistent with the prevailing intellectual and moral values of his day. This con-
cept is conveyed in his choice of the word Zeremonialgesetz (ceremonial law) to 
designate the Jewish commandment of mitzvoth.30 Thus, he appears to contradict 
the positivistic tradition of halakha by expressing an interpretation that is con-
sistent with the contemporaneous conception of natural law and rights.31

The history of a positivistic interpretation of halakha extends far back in Juda-
ism. Even as early as Judah Halevi, one finds a division between rational laws and 
divine laws in which the latter (i.e., regarding the Sabbath and circumcision) did 
not necessarily have rational reasons behind their observance.32 Marvin Fox notes:

In the postbiblical rabbinic texts a few passages are frequently 
pointed to as supposedly teaching some conception of natural 
law. Properly interpreted, these passages in no way justify the 
claim that the sages of the Talmud advocated a natural law 
theory. They regularly and as a matter of course maintain the 
biblical teaching that divine commandment is the only ultimate 
source of law. Even positive human legislation is seen as 

29 Morgan, “Mendelssohn’s Defense of Reason in Jerusalem,” 457.
30 Elisabeth Weber notes the debate over Mendelssohn’s use of the word Zeremonialgesetz, which 

he borrowed from Spinoza. See Weber, “Fending off Idolatry: Ceremonial Law in Mendelssohn’s 
Jerusalem,” Modern Language Notes 122 (2007): 527–528. Moreover, Arnold Eisen contends that 
Mendelssohn made a categorical mistake in that “ceremony adorns; commandments obligate.” See 
Eisen, “Divine Legislation as ‘Ceremonial Script’: Mendelssohn on the Commandments,” AJS 
Review 15 (1990): 242. On the other hand, Peter Fenves argues that Mendelssohn’s choice to use 
ceremony was an effort to “transform a term of abuse into one of approbation.” See Fenves, Arresting 
Language: From Leibniz to Benjamin (Stanford: Stanford University Press), 90. 

31 Legal positivism, in this instance, should be understood along the lines of Bentham and Austin as 
the command of a sovereign backed by force. This understanding would apply to the Torah (both 
written and oral), where the Sovereign God dictates commands enforced by reward or punishment, 
whereas a social constructivist understanding of legal positivism could be applied to the rabbinical 
literature. 

32 Judah Halevi, The Kurzari: An Argument for the Faith of Israel (trans. Hartwig Hirschfeld; New York: 
Schocken Books, 1964), 111.
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legitimate and binding only insofar as it is an application or 
extension of rule or principles set forth in the divinely revealed 
law.33

Fox goes on to say that biblical texts such as Lev 18:4 contain moral command-
ments that seem incompatible with reason, though only after reflection does one 
perceive their value. Jewish jurisprudence, in Fox’s mind, is positivistic without 
having recourse to invoking natural law.

Challenging positivism in general and positivistic interpretations of halakha in 
particular, Jewish legal theorist Bernard Jackson admits that the question of 
whether halakha is positivistic or naturalistic may not be “central to the theoretical 
concerns of the system itself.”34 Nevertheless, although secular and non-Jewish 
forms of jurisprudence cannot be equated, they can be compared. The heart of the 
positivistic interpretation of halakha is the notion of the Torah as mitzvah (divine 
command).35 Jackson argues that legal positivism goes beyond divine command 
because the rabbis are able to develop the law further and that authority comes 
from the formative legal texts themselves.36 This stance would suggest that there 
is a degree of legal positivism within halakha because the jurist can modify ac-
cepted laws to deal with particular issues. The problem is that, because of the 
centrality of revelation within the Law, secular understandings of legal positivism 
cannot apply to Jewish law unless they account for revelation. Such accommoda-
tion occurs when a jurist or body of jurists issues a legal ruling (teshuvot) that may 
even contradict the Torah commands if the ruling is consistent with the core 
principles of the Law and with the social customs of the day. An example is the 
Talmudic discussion of the rebellious son. In Deut 21:18–21, the Torah commands 
death by stoning, but the rabbis placed numerous qualifications on the divine 
command that nullified the practice altogether (see Sanhedrin 68–71).37

33 Marvin Fox, Interpreting Maimonides: Studies in Methodology, Metaphysics, and Moral Philosophy 
(Chicago: University of Chicago Press, 1990), 127.

34 Bernard S. Jackson, “Philosophy of Jewish Law,” IVR Encyclopedia of Jurisprudence, Legal Theory, and 
Philosophy of Law, 15 September 2011, <http://ivr-enc.info/index.php?title=Philosophy_of_Jewish_
Law>, para. 4.

35 Jackson, “Philosophy of Jewish Law,” para. 6.
36 Jackson, “Philosophy of Jewish Law,” para. 6, notes that Orthodox Jews have embraced a positivistic 

interpretation of the law in order to allow for development.
37 Though Jackson does not cite it, a similar practice is found in Conservative-Mastori Judaism, as 

seen in the recent halakhic responsa (teshuvot) regarding the ordination of homosexual rabbis at 
Jewish Theological Seminary in New York. In his letter to the constituency, the Chancellor-elect of 
the Committee on Jewish Law and Standards of the Rabbinic Assembly wrote: “Our sages found 
ways two millennia ago to limit the applicability of biblical statutes, one famous example being 
Deuteronomy’s injunction to put the rebellious son to death. The Rabbis effectively rendered that 
injunction unenforceable. They have defined and limited the applicability of numerous other biblical 
ordinances, including some set forth in Leviticus. I am among the faculty members (including many 
rabbis and experts in Talmud) who are persuaded by the argument that established procedures of 
halakhah allow for and mandate revision of the legal limitations placed upon homosexual activity; or 



CANADIAN THEOLOGICAL REVIEW | 2013  c  Volume 2 • Issue 1

96

Thus begins the problem of interpreting halakha as merely legal positivism, 
according to Jackson. In an article titled “Mishpat Ivri, Halakhah, and Legal Phil-
osophy,” after reviewing some dominant voices of legal positivism (e.g., Jeremy 
Bentham, John Austin, and Hans Kelsen), Jackson notes that “varieties of positiv-
ism here reviewed all concur in excluding religious law from their understanding 
of positive law,” especially because such thinkers support the social construction 
and source of law.38 Although this consensus does not dismiss the possibility of 
halakha as positivistic law, especially if it becomes state law, it does show that 
secular positivistic theory cannot simply be equated with Jewish jurisprudence.

The challenges to a positivistic interpretation of halakha are several. In another 
article, Jackson argues that, unlike the case with secular positivism, jurists are not 
restricted to binding sources in that halakha is not simply ius divinum, which is 
absolute and unconnected to human reason.39 He labels the appeal to core princi-
ples a “soft positivism” because it “maintains the priority of the external theoretical 
framework,” which is the authority of the divine will accepted by the community, 
but allowing for the charismatic (i.e., knowledgeable and pious) jurist to issue 
circumspect rulings.40 In this way, I would argue, halakha should be understood 
more as “soft naturalism” than as positivism in any form.41

This notion of core principles in jurisprudence is key for religious law. Like 
Jackson, David Novak challenges any purely positivistic interpretation of halakha, 
arguing that no Jewish thinker would assert that no reasons exist behind any com-
mandment or that “God is the reason” is a reason in itself. Although positivist 

perhaps one should say that these procedures allow for and mandate expansion of the welcome and 
acceptance accorded homosexuals under previous Law Committee rulings. We believe that the law 
can be modified, and therefore should be modified, in accord with our society’s changed knowledge 
about and moral attitudes toward homosexuality, knowledge and attitudes far different than those 
of our ancestors that guided their reading of law and tradition. Core Jewish teachings such as the 
imperative to treat every human being with full respect as a creature in God’s image urge us strongly 
in this direction. We do not alter established belief and behavior casually. But we are convinced that 
change in this case is permitted and required, precisely in order to preserve the tradition charged 
with guiding us in greatly altered circumstances.” See Arnold Eisen, “Chancelor-elect Eisen’s 
Letter to the Community,” http://www.jtsa.edu/ Conservative_Judaism/The_Halakhic_Status_of_
Homosexual_Behavior/Eisen_Letter_-_Ordination.xml, para. 29–30. What is interesting here is 
that modification of the Law is based on evolving moral values within society in light of the Law’s 
core moral principles.

38 Bernard S. Jackson, “Mishpat Ivri, Halakhah, and Legal Philosophy: Agunah and the Theory of ‘Legal 
Sources,’” Jewish Studies 1 (2002): 83.

39 Bernard S. Jackson, “Modern Research in Jewish Law: Some Theoretical Issues,” 136–157. Bernard S. 
Jackson, Modern Research in Jewish Law (ed. Bernard Lewis; Ledien: E. J. Brill, 1980), 137–139.

40 Jackson, “Philosophy of Jewish Law,” para. 1.
41 Within legal theory, hard naturalism is the principle that (religious) law can be discerned through 

human reason alone because there is normativity within the created world that reflects divine 
purpose. This is the foundation for classical natural law theory, whereas soft naturalism is the notion 
within legal positivism that legal obligations can be determined only through revelation; however, in 
circumstances where revelation is silent about a particular legal matter, human reason (i.e., juristic 
discretion) can be used in legal determination only so long as such endeavour is consistent with the 
greater purposes of revelation or with the teleos of the law (i.e., the common good or divine grace). 
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interpretations of Jewish law have been proposed, Novak argues that more ration-
alistic thinkers believe God commands such things because they are good for us, 
meaning that performance of a commandment can be motivated by intrinsic pur-
pose.42 These are “rational commandments” as opposed to “revealed command-
ments,” whose rationale would be evident even without revelation (e.g., murder, 
robbery, sexual immorality). 43

The reasons for or the principles of divine law, Novak maintains, come after the 
laws themselves, whereas those for rabbinic and human law exist prior to the laws. 
This is the case because inter-human laws are based on natural law, which ante-
dates revelation. Such primacy of reasons/principles allowed rabbis to modify or 
to nullify earlier rulings. Because of the nature of rabbinic law, notes Novak, “it 
became quite easy to circumvent older rabbinic rules when it was judged that their 
continued application was not fulfilling their original intent, thus being contrary 
to the common good de facto.”44 Thus, radical reinterpretations of halakhic rulings 
were acceptable if they were based on general ethical criteria.

Novak adds that, in any conflict between rabbinic and natural law, the rabbis 
emphasized that the principles of natural law overrode religious obligation in 
halakha. An example is the Talmudic discussion of whether one is required to lis-
ten to a reading of Esther on Purim regarding one’s obligation to bury the dead 
when no one is able to do so. Here, comments Novak, the rabbis uphold the prin-
ciple of human dignity over religious obligation.45 Recalling Maimonides’s advice, 
Novak writes that, while the dignity of every Jew is found in upholding the Torah, 

“Nevertheless, the respect due to fellow Jews is not one that ignores the basic re-
spect due to every human person created in the image of God.”46 For Novak, then, 
universal ethical principles or natural law underlies halakha.

Another difference from secular legal positivism is that Judaism does not sep-
arate law from morality; that is, moral values are intertwined with halakha. Jack-
son thus points to the existence of both a distinction between “minimum and 
supererogatory standards (midat hasidut)” within Judaic law and a modal classifi-
cation of moral activities (i.e., discouraged and encouraged) similar to that within 
Islamic law.47 Jackson implicitly suggests that the notion of justice can stand out-
side the Law and that laws evolve according to moral values. He notes that Jewish 
thinkers such as Rabbi Joseph Soloveitchik in Halakhic Man emphasize the holis-

42 Novak, Natural Law, 64–65.
43 Although Novak admits that there are some positivist commandments (e.g., eating matsah on 

Passover), for most dealings with inter-human relations, one finds historical, teleological, and natural 
reasons. A distinction can thus be drawn between “rational commandments” (mitsvot sikhliyot) and 

“revealed commandments” (mitsvot shim‘iyot). See Novak, Natural Law, 69–73.
44 Novak, Natural Law, 76. 
45 Novak, Natural Law, 80–81.
46 Novak, Natural Law, 82. 
47 Jackson, “Philosophy of Law,” para 12.
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tic purpose of the halakha in the perfection of individual life and of corporate 
community. “The ideal of halakhic man,” asserts Soloveitchik, “is the redemption 
of the world not via a higher world but via the world itself, via the adaptation of 
empirical reality to the ideal patterns of Halakhah. If a Jew lives in accordance 
with the Halakhah, . . . then he shall find redemption.”48

Thus, although halakha is a unique system of law, a general comparison can be 
made between it and secular jurisprudence. Moreover, although the foundation of 
Western law is secular liberalism and the foundation of halakha is revelation, Jack-
son argues that both ultimately are predicated on religious (i.e., metaphysical) 
principles and that both have rationalist premises.49

The Case of Dina de-Malkhuta Dina
Mendelssohn’s advice to fellow Jews at the end of Jerusalem—to adapt to the laws 
of the land but to hold fast to the religion of their fathers—may be more than 
simply a piece of wise counsel; rather, it could be argued that it lies at the heart of 
his whole sociopolitical project. Mendelssohn had a firm belief both in the divine 
ordination of the existing political order50 and in the establishment of religion 
(in its fully existing global diversity). Both church and state are institutions in a 
mutual dialectical relationship to aid in promotion of individual felicity for their 
citizens. Both are rooted in benevolence toward their members, and both are es-
sential to individuals in fulfilling their duties to God. At the same time, however, 
these institutions are directed toward different actions of the human will: actions 
between fellow humans and actions between humans and God.51 

Thus, along with Mendelssohn’s work as an intercessor between the Jewish 
community and the state, it can be argued that at the heart of Mendelssohn’s re-
form project is the classical halakhic principle of dina-de-malkhuta dina. Dina 
de-malkhuta dina literally means “the law of the state decides,” indicating that, in 
matters of civil law, the authority of the state must be recognized by religious au-
thorities. The principle guides halakhic considerations when religious laws and 
practices conflict with those of the state. Contrary to what the literal translation 
may suggest, the halakhic position is not that state law overrules religious law. 
Rather, the principle means that all laws pertinent to the state’s mission remain 

48 Joseph Soloveitchik, Halakhic Man (Philadelphia: Jewish Publication Society of America, 1984), 37.
49 Jackson, “Mishpat Ivri, Halakhah, and Legal Philosophy,” 107.
50 An example is found in the sermons Mendelssohn gave after various Prussian military victories, in 

which he noted that God’s providence over earthly affairs is absolute, so glory for these victories is 
due to God alone. See Sorkin, Moses Mendelssohn and the Religious Enlightenment, 96.

51 In arguing this, one can see that Mendelssohn can affirm the ethical universality of Judaism. As it 
is, it is a divine legislation aimed at governing actions of the human will rather than human belief, a 
governance only accomplished through persuasion over coercion; it manifests the purpose of religion 
most ideally. 
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within the purview of the state. The principle embodies an ongoing Talmudic 
tradition or, more precisely, a discussion on how to draw the lines between reli-
gious and political authority.

First attributed to Mar Samuel of Nehardea in the third century C.E., the 
principle of dina de-malkhuta dina is found five times in the Talmud52 and has “one 
of the widest ranges of any juridical principle presented in the Talmud.”53 Even so, 
Shmuel Shilo notes that its legal principles were not fully elaborated theoretically 
until Maimonides.54 Although we do not know the historical context, the occur-
rences of dina de-malkhuta dina are found in the religious context of matters con-
cerning state taxation and real estate ownership. The importance here comes with 
the notion that the state has authority over the land and over those within its 
domain and, thus, that it has the right to tax and to transfer (or to seize) property 
rights.55

Setting aside the history and the debate regarding dina de-malkhuta dina, the 
key questions for the Talmudic rabbis and for all subsequent halakhic jurists were 
the recognition of legitimate state authority (e.g., tax collection) and the limits of 
that state authority (e.g., religious matters like divorce or recovery of property af-
ter theft).

Intellectual historian Willi Goestchel, who also acknowledges the centrality of 
this principle in Mendelssohn’s thought (though he appears to miss Mendels-
sohn’s wider application of it), correctly notes that this principle does not mean 
that civil laws override religious laws; instead, in situations in which the two con-
flict, it “means that all laws pertinent to the state’s mission remain within the 
purview of the state.”56 It thus is a principle for deciding on the boundaries be-
tween religious and political authority.

Although Maimonides differed from his predecessors in many ways, his respon-
sa in this area gained prominence. The requirement for recognizing legitimate 
authority for Maimonides was not the people’s acceptance of the king’s laws, as 
Rashbam theorized, but their mere recognition of the king’s authority (i.e., 
through the use of his coins).57 This restriction suggests that Maimonides did not 
consider a fiefdom lord or a weak government unable to mint money as invalid 

52 B. Ned. 28a; B. Gitt. 10b; B. Qamm. 113a–b; B. Bat. 54b, 55a
53 David Novak, The Jewish Social Contract: An Essay on Political Theology (Princeton: Princeton 

University Press, 2005), 114.
54 Shmuel Shilo, “Maimonides on Dina de-Malkhuta Dina (The Law of the State is Law),” in Jewish 

Law Annual (ed. Bernard S. Jackson; Leiden: E. J. Brill, 1978), 146.
55 Novak, Jewish Social Contract, 115.
56 Willi Goetschel, “Mendelssohn and the State,” Modern Language Notes 122 (2007): 488.
57 Shilo, “Maimonides on Dina de-Malkhuta Dina,” 147. Referring to Maimonides’s Mishneh Torah 

Gezelah 5:18, Shilo notes that Rashbam emphasized the need for people to recognize the laws of the 
king, not merely his authority. Even so, the people’s use of minted coins suggests, according to Shilo, 
that dina de-malkhuta dina did not apply to local fiefdoms.
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authorities.58 Moreover, notes Shilo, although Maimonides seemed to apply dina 
de-malkhuta dina only to the king’s interests, most medieval halakhists applied it 
to “well-known ancient laws of the kingdom” because, for them, any concept of 

“new” law was irrational.59 Maimonides’s responsa differed in some key ways, such 
as a scholar’s refusal to pay state taxes, the state expropriations of Jewish property, 
and the validity of Jewish contracts or bills of sale executed in Gentile courts. In 
all these cases, nevertheless, Maimonides upheld the ruling Gentile authority 
while challenging accepted Jewish practices (e.g., calling for the communal pay-
ment of a rabbi’s taxes) and the limits of arbitrary governmental imposition on 
Jewish residents.

Maimonides’s interpretations of dina de-malkhuta dina were well accepted, but 
the central concern for Mendelssohn was the recognition of political authority 
and its limits. There is little doubt that Mendelssohn recognized the legitimacy of 
the Gentile rule of Prussia, and although he did not always hold the highest re-
gard for Frederick II,60 Mendelssohn did praise his wisdom and tolerance,61 later 
receiving “protected Jew” (Schutzjude) status from him.62 It is even more evident 
that he held Austrian Emperor Joseph II in higher regard, referring to him as a 

“just” and “wise” ruler.63 The question, then, is not whether Mendelssohn recog-
nized the secular authorities as legitimate; instead, it concerns the limits of such 
authority in religious matters.

An example of Mendelssohn’s application of the dina de-malkhuta dina princi-
ple is found in a significant footnote on the question of rights and duties in mar-
riage. Referring to a pamphlet by August Friedrich Cranz, published anonymous-
ly under the title Das Forschen nach Licht und Recht, 64 he cites a divorce case 

58 Shilo, “Maimonides on Dina de-Malkhuta Dina,” 114. Novak, Jewish Social Contract, 114, admits 
that modern Jews can extrapolate from the Talmudic and halahkic discussion on monarchy to any 
legitimate non-halahkic government.

59 Shilo, “Maimonides on Dina de-Malkhuta Dina,” 152.
60 Alexander Altmann notes that Mendelssohn made careful public criticisms of the Prussian king, 

including Frederick’s devotion to French culture and language. See Altmann, Moses Mendelssohn: A 
Biographical Study, 30, 71–72, 199. 

61 Mendelssohn, Jerusalem, 78, writes, “I have the good fortune to live in a state in which these ideas of 
mine are neither new nor particularly striking. The wise monarch by whom it is ruled has, from the 
beginning of his reign, made it his constant purpose to put mankind in possession of its full rights in 
matters of faith. He is the first among the monarchs of this century who has never lost sight of the 
total import of the wise maxim, ‘Men were created for each other. Instruct your neighbor, or tolerate 
him!’”

62 Altmann, Moses Mendelssohn: A Biographical Study, 275–276, notes one occasion when a guest of 
Frederick II (Baron von Fritsche) had planned on visiting Mendelssohn in Berlin; instead, the king 
had Mendelssohn visit both men at the royal palace. Even this event shows the influence of dina 
de-malkhuta dina, since the date of the visit was September 30, 1771, which fell on the holy day of 
Shemini Arseret at the end of Sukkot, when travel was not permitted. A council of jurists was called 
by the chief rabbi to determine whether Mendelssohn could go, and the council gave a special 
dispensation in this case.

63 Mendelssohn, Jerusalem, 51. 
64 The full title of Cranz’s work was Das Forschen nach Licht und Recht in einem Schreiben an Herrn Moses 
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coming before the court in Vienna in which a husband who converted from Juda-
ism to Christianity wanted the state to uphold the marriage contract and prevent 
his wife from divorcing him. Regarding the case, Emperor Joseph II opined that 
social ties transcended religious ties and that the court should uphold the mar-
riage contract. In a footnote extending more than two pages, Mendelssohn re-
sponds to the pamphlet’s author and appeals directly to the Emperor to consider 
a second opinion; in this we see a practical application of Mendelssohn’s central 
theo-political value.65 In presenting this argument about Jewish marriage law in 
the first part of Jerusalem, where he outlines his political philosophy in contrast to 
his religious philosophy, Mendelssohn reveals that the limitation of state power is 
essential to his overall argument. Beyond this clear example, it could be asked 
whether the underlying issue in Jerusalem is a concern regarding dina de-makhuta 
dina and the limits of state law. Goetschel agrees and writes, “Mendelssohn uni-
versalizes dina de-malkhuta dina as a principle for political philosophy as a whole, 
providing a kind of autonomy and self-determination that had been unavailable 
to conventional political theory . . . [and] has to be recognized as a crucial 
principle.”66

Although Mendelssohn does make dina de-malkhuta dina a principle of pro-
gressive sociopolitical reform in limiting the powers of civil authority over reli-
gious groups and individuals, the core element is a rationale for the Jewish com-
munity to support the authority of civil law in most matters. In his argument for 
the authority of contracts as the transference of a perfect or an imperfect right 
from one person to another,67 for example, Mendelssohn concludes:

Mendelssohn auf Veranlassung seiner merkwürdigen Vorrede zu Mannaseh Ben Israel (The searching for 
light and justice in a letter to Mr. Moses Mendelssohn occasioned by his remarkable preface to Mannaseh 
Ben Israel; Vienna, 1782).

65 Mendelssohn, Jerusalem, 50, understands marriage as primarily a contract to raise children and “upon 
this agreement rests the entire system of . . . mutual duties and rights.” He then launches into an 
excursus on marriage between partners of differing religions. Mendelssohn, Jerusalem, 51, challenges 
the position that social ties cannot be broken because of religious reasons by arguing that marriage 
as a contract must be “interpreted and explained in accordance with the intentions of the contracting 
parties, and not those of the legislator or judge.” Because two parties entered into the marriage 
contract sharing the same religious intentions regarding household duties, the changing of one 
partner’s religion forces the other to act contrary to his or her conscience in such family matters 
as educating children, therefore becoming an injustice contrary to modern notions of liberty of 
conscience. As such, the intentions of the original covenant have been broken, making the converted 
partner culpable for the breech, and if the unconverted partner cannot be freed from it, the marriage 
is a forced union. Regarding the children, Mendelssohn, Jerusalem, 52, advises that they should be 
raised “impartially” until an age when they are able rationally to choose for themselves.

66 Goetschel, “Mendelssohn and the State,” 489.
67 Mendelssohn borrows from a theory that, according to Altmann, goes back to Adam Ferguson’s The 

Principals of Moral Philosophy (1769), in which the distinction between imperfect and perfect right is 
connected to the person who has the force of a right. Altmann, Moses Mendelssohn: A Biographical 
Study, 196, writes, “if a right or duty is of such a nature that it may be exacted by force, it is called a 
‘perfect’ right or duty. If it is merely in the nature of a claim that may be directed to another person’s 
goodwill (e.g., asking for charity), it is termed an ‘imperfect right’, and the corresponding duty is an 
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Thus, Caius’s declaration takes effect and comes into force; that 
is, the very property which was formerly the property of Caius, 
which belonged to him, has become, through this act, the 
property of Sempronius. Caius’s perfect right has turned into an 
imperfect right, just as Sempronius’s imperfect right has been 
transformed into a perfect, compulsory one. Caius must keep 
his legally binding promise; if he refuses, Sempronius can use 
force to compel him to do so.68

In society, it becomes the power of the state to enforce such contracts.69 How 
does this point relate to the previous matter of divorce, considering Mendelssohn’s 
statement that marriage is an “agreement between two persons”?70 Mendelssohn’s 
logic is that the husband, by converting to another religion, changed the principles 
of the original contract, so to enforce the marriage contract makes an act of per-
sonal liberty on his part an act of “coercion of conscience” imposed on the wife.71

The other side of the dina de-malkhuta dina principle, which commentators 
(e.g., Goetschel) miss, is Mendelssohn’s limited acceptance of state power as a tool 
of religious power. This is seen in his criticism of oath-taking for public service or 
for ecclesiastical appointment. Because religious belief cannot be confirmed by 
oaths, which depend on the trustworthiness of the oath-taker, they serve only to 
work on one’s conscience rather than to give any profit to society. There is, thus, no 
civil value to the act.72 This may, in fact, be a more subtle but a more essential ap-
plication of this principle in Mendelssohn because the same rationale can be 
found in Mendelssohn’s criticism of religious excommunication (herem) from the 
first part of Jerusalem.73

In the central thesis of his writing, he argues that, unlike civil society, whose 
authority and power resides in the social contract that governs inter-human rela-
tions and is based in mutual human need, the religious society focuses on the re-
lationship between God and humans, whose nature is not based on contract or on 
need on God’s part. Thus, when humans enter into a social contract, they renounce 
their independence concerning their own natural goods and capacities, and they 
submit to positive laws that empower the state to punish and to reward human 

‘imperfect duty’; that is, a mere duty of conscience which is nonenforcable. Omitted to fulfill a perfect 
duty is tantamount to injustice, whereas noncompliance with a duty of conscience is merely unfair.” 

68 Mendelssohn, Jerusalem, 56.
69 Mendelssohn, Jerusalem, 57, writes, “the state or whoever represents the state, is viewed as a moral 

person who has the power to dispose of these rights. The state, therefore, has rights and prerogatives 
with regard to the property and actions of men. It can give and take, prescribe and prohibit according 
to the law, and since it is also concerned with actions as such, it may punish and reward.”

70 Mendelssohn, Jerusalem, 50. 
71 Mendelssohn, Jerusalem, 52.
72 Mendelssohn, Jerusalem, 64–65.
73 Mendelssohn, Jerusalem, 74. 



CANADIAN THEOLOGICAL REVIEW | 2013  c  Volume 2 • Issue 1

103

behavior and to ensure externally motivated obedience. The church, however, has 
no contract and does not have any right to property or have any power to compel 
behavior from its members. “The only rights possessed by the church are to ad-
monish, to instruct, to fortify, and to comfort; and the duties of the citizen toward 
the church are an attentive ear and a willing heart” (Ps. 40:7).74

Therefore, the church cannot reward or punish actions of citizens, and the state 
cannot reward or punish its citizens for their beliefs. The state cannot force a per-
son to be benevolent, and I cannot force my neighbor to change her convictions. 
As such, Mendelssohn continues, the smallest privilege given to a particular reli-
gious group is an “indirect bribe” and the smallest liberty withheld from dissidents 
is an “indirect punishment,” for they have the effect of rewarding agreement and 
of punishing opposition.75 The practice of indirect punishment is most evident in 
the act of excommunication. Running contrary to the “spirit of religion,” any kind 
of excommunication is essentially a civil punishment because it has consequences 
in affecting one’s reputation.76

Finally, this converse of the dina de-malkhuta dina principle is evident in Men-
delssohn’s support of limited state oversight of religious organizations. He argues 
that, although the state is not “authorized to judge in religious matters,” which 
stand outside the authority of any social contract, it should “see to it from afar that 
no doctrines are propagated which are inconsistent with the public welfare,” nota-
bly atheism and Epicureanism.77 Moreover, at the end of Jerusalem, after addressing 
the existence of certain Mosaic laws that appear to coerce religious belief through 
state punishment, Mendelssohn notes that, in the original Mosaic constitutional 
state, such laws pertained not merely to religious offences but to criminal offences 
as well. He then observes that, according to the rabbis, “with the destruction of the 
Temple [such laws], insofar as they are only national, have ceased to be legal.”78 
Mendelssohn argues that the rationale behind the rabbis’ pronouncement warrants 
nullifying Mosaic laws and submitting oneself to civil laws in certain matters.

The separation between religion and state is implicit in the dina de-malkhuta 
dina principle and in Mendelssohn’s call for limitation on religious power. It could 
be said that his entire project in Jerusalem finds its impetus within this halakhic 
principle. Like the clear demarcation the Talmudic rabbis made between the ex-
tent of the particularistic Jewish law within non-Jewish civil society and vice versa, 
this sociopolitical orientation shaped Mendelssohn’s modernist philosophical 
argument.

74 Mendelssohn, Jerusalem, 59–60.
75 Mendelssohn, Jerusalem, 61.
76 Mendelssohn, Jerusalem, 74. 
77 Mendelssohn, Jerusalem, 62–63.
78 Mendelssohn, Jerusalem, 130.
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Conclusion
This essay has sought to demonstrate how Mendelssohn’s understanding of Jew-
ish jurisprudence (halakha) is inconsistent with positivism but is consistent with 
a rationalistic natural law theory. In promoting Jewish law as being rational and 
congruent with contemporary standards of truth, Mendelssohn falls into a long 
line of Jewish philosophers, such as Maimonides and Judah Halevi, but remains 
in step with modern thinkers like Wolff and Locke. Like his precursors, Mendels-
sohn sought to identify universally valid and intelligible reasons for Jewish law, 
including an overarching rationale behind apparently positivistic commandments. 
Again like Maimonides in this effort, Mendelssohn attempted to make Judaism 
more intellectually acceptable to the society that dominated it politically.

In this pursuit, we notice that Mendelssohn interprets the principle of dina 
de-malkhuta dina as a principle of progressive sociopolitical reform, challenging 
the traditional boundaries between church and state. Thus, this principle theor-
etically lies behind Mendelssohn’s philosophical limitation on the power of the 
state when it comes to religious matters, such as belief, doctrine, and family life. It 
likewise provides a limitation on the power the church has within civil society.

The centrality of this principle is apparent in Mendelssohn’s political theory, as 
outlined in the first part of Jerusalem. In promoting a social contractarian view of 
political society, in which the purpose of the state is to promote human develop-
ment towards felicity, Mendelssohn argues that a true society emerges when per-
sons agree to transfer their physical or spiritual possessions to one another (i.e., 
the state). Doing so transforms the imperfect right each person possesses in the 
state of nature into a perfect right, which then allows the state to coerce the be-
haviours necessary for its own purposes. The state, however, can only govern be-
haviour; it has no authority to govern beliefs and convictions; that is, an inalien-
able freedom of conscience remains within the social contract. Mendelssohn 
argues, therefore, that the state cannot coerce, punish, or reward any belief, and by 
extension, the state cannot require any oath for civil service (i.e., liberty of thought 
and separation of church and state); neither is granted within the social contract. 
The power of the state has its limits.

Likewise, the power of the religious institution has its limits. Because the 
church (i.e., religious institutions) is a voluntary organization,79 there cannot be 

79 Sorkin notes that Mendelssohn, in making this point, connected himself to the collegialist school 
of ecclesiastical theory, but he challenges it in important ways. The collegialist school, having been 
developed by Dutch Calvinists earlier in the century, argues that, because the church is a voluntary 
organization, the religious institutions had rights over those members who voluntarily joined it. 
Leibnizian-Wolffian thinkers, of whom Mendelssohn could be counted as one, applied this theory 
to civil tolerance of Jews, arguing that, since belief was a matter of individual freedom and that Jews 
freely chose to join their religious institutions, the state could not regulate Jewish life in any way that 
impinged on their central beliefs. Even though he agreed with this theory, Mendelssohn argued that, 
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any contract between its members. This is the case because God does not require 
our benevolence in the same way humans require benevolence from each other; 
therefore, one cannot determine exactly what his or her duties are towards God; 
all one’s duties are obligations towards God, whether they are worship or civil 
service. Thus, the church can have no claim on one’s possessions and behaviours; 
it has only the power to persuade, no power to coerce.

Two remaining questions concern Mendelssohn’s success and contemporary 
implications. First, Allan Arkush contends that Mendelssohn offers superficial 
responses to the criticisms facing his community. Following Altmann, Arkush 
argues that Mendelssohn was ultimately committed to rationalism over tradition-
al Judaism, but that in regard to the masses, he was open to some superstition if it 
served to improve morality.80 Arkush’s interpretation would suggest that Men-
delssohn’s defense of Judaism was a self-serving source of protection from a trad-
itionalist Jewish community that would question his participation in the Enlight-
enment. Nevertheless, although Mendelssohn may not have believed in revelation 
personally,81 a point I would challenge, Arkush recognizes that Mendelssohn’s 
interpretation of Judaism as revealed legislation was an attempt to show that ad-
herents of Judaism could avoid the civil contentiousness of doctrinal conflict. This 
effort enabled, therefore, religiously committed Jews to participate fully in 
society.82

Arkush’s comments have some merit, for as Altmann rightly notes, in Jerusalem, 
we are apparently confronted with two Mendelssohns—the philosopher in part 
one and loyal Jew in part two—so how does one harmonize the two?83 In response, 
Arkush sees a false dilemma that Mendelssohn is either an Enlightenment phil-
osopher or a devout Jew. This division is rooted in Arkush’s belief that it is impos-
sible for thinkers like Mendelssohn to support both modern individual rights and 
the continued validity of the Sinaitic covenant,84 so Mendelssohn subordinates 
the covenant to the secular state, revealing his commitment to Enlightenment 
values. Although it is true that Mendelssohn appears to make philosophy the in-
terpreter of Judaism, it is mistaken to assume that he does so without authenticity 
towards his Jewish identity. That is, the notion of Enlightenment values like toler-

despite being a voluntary association, the church was not a contractual organization and therefore 
had no coercive power over its members (i.e., excommunication). See Sorkin, Moses Mendelssohn and 
the Religious Enlightenment, 125.

80 Arkush references statements that Mendelssohn makes in both Phaedon and his essay “What Is 
Enlightenment?” See Allan Arkush, “The Questionable Judaism of Moses Mendelssohn,” New 
German Critique 77 (1999): 38–39. 

81 Arkush, “The Questionable Judaism of Moses Mendelssohn,” 42–43.
82 Arkush, “The Questionable Judaism of Moses Mendelssohn,” 40.
83 Altmann, Moses Mendelssohn: A Biographical Study, 552.
84 Allan Arkush, “Drawing Up The Jewish Social Contract,” The Jewish Quarterly Review 98, no. 2 (2008), 

268.
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ance, human rights, and the division of powers are not genuinely found within the 
tradition itself. 

Finally, what is the value of Mendelssohn’s theory of dina de-malkhuta dina, con-
ceived as a limitation on both state and religious powers, for the Christian thinker? 
Despite his exhortation for devotion to the state, even calling it divine service, Men-
delssohn hardly shrinks from criticizing the government; in that, we should never 
capitulate before its raw naked power.85 At the same time, he reaffirms the divine 
order of existing political regimes, arguing that the political order has the purpose of 
not only addressing our security needs but also creating the context in which to 
fulfill the duties necessary for our temporal and eternal felicity. We must remember 
that Mendelssohn’s challenge of both the church and state, within the conservative 
context of eighteenth century Germany, occurred when he was a member of a de-
spised religion and, therefore, did not possess citizenship rights. Even in such a 
situation, he writes that the church and the state have both been established by God 
in nature, but that each has its own natural sphere of authority. The problem is that, 
sometimes, these spheres conflict with each other and conflict with our natural and 
civil rights. It is here that natural law becomes effectual. In determining the limits of 
both religious and state power, a natural law approach to understanding law, wheth-
er secular or sacred, permits one to transcend arbitrary positivism and to create an 
external location for the theological-philosophical critique of authority.

The position of both endorsing and criticizing one’s political order has become 
rare over the past decade, with Christians emphasizing one and merely acknowledg-
ing the other. Mendelssohn gives us a sociopolitical theory that emphasizes the in-
dependence and the voluntary constitution of religious institutions while simultan-
eously showing the value of religion to the political sphere and the reason why it 
should promote the religious (in all its diversity). It is difficult for the modern West-
erner to think that Jews should not or cannot be full and equal participants within 
modern liberal society, especially because of the contours or demands of Jewish law 
(halakha). This current situation is because of the reformative work of thinkers like 
Mendelssohn. At each moment in Western history, whenever a new ethno-religious 
tradition has gained a significant enough population that it begins to challenge 
political norms, that tradition has had to justify its presence in these societies. At the 
same time, however, when it comes to granting similar tolerance to other religious 
minorities today (e.g., Muslims and shariah), many in the West echo the challenges 
(and the fears) encountered by Mendelssohn over two hundred years ago. Can a 
religion centered on fidelity to ancient and divinely revealed commandments be 
connected in any meaningful way to modern sociopolitical theory without aban-
doning that corpus of law? In light of Mendelssohn, the answer is “yes.”

85 Allan Arkush, Moses Mendelssohn and the Enlightenment (Albany: SUNY Press, 1994), 25.


